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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 

SONITPUR :: TEZPUR 

Sessions Case No. 21 of 2008 
Under section 365/302/201/149 IPC 

(Arising out of G.R. Case No. 1384 of 2001) 

State of Assam 

-Vs- 

1.Md. Akash Ali 

2.Md Samiruddin 

3.Md. Ismail Ali 

4. Md. Ibrahim Ali 

5.Md. Idrish Ali 

6.Md. Izzat Ali ..................................Accused Persons. 

 

Present 
Ms. A. Ajitsaria, AJS,  

  Addl. Sessions Judge No.2, Sonitpur, Tezpur 
 

Date of Evidence : 15.07.2008, 16.05.2009, 27.07.2009, 16.10.2009,    

                           8.12.2009, 16.11.2010, 06.01.2011, 05.05.2012,   

                           03.04.2014, 04.06.2014, 19.11.2014, 21.02.2015 

 

Date of Hearing : 13.7.2015 

Date Of Judgment : 28.07.2015 

 

For the State     :  Sri Khemraj Adhikary, Addl. Public Prosecutor. 

For the Accused : S.E Alam, Sr Advocate , Sri F.Haque, Sri I. Ansari. 

 

J U D G M E N T 

1. The brief case of the prosecution is that Mustt Nur Khatun lodged an FIR 

at Tezpur P/S stating on 4/10/2001 stating, inter-alia, that nine persons namely, 
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(i) Md. Abdul Motleb (ii) Md. Akkash Ali (iii) Md. Ismail Ali, (iv) Md. Ibrahim Ali 

(vi) Md Samiruddin (vii) Md. Idrish Ali (viii) Md.Hakim Ali @ Hakima (ix) Md. Nur 

Islam came to her house on 23.9.2001 at about 5 PM forcibly abducted her 

husband namely, Hussain Ali from the house. The informant stated that inspite                                                                                       

of search, her husband could not be located thereafter and the informant 

suspected that the said persons had killed her husband. The same was registered 

as Tezpur PS Case No. 738/2001.                                                                                                                                                                                                                                                                                                                                                                                                               

 

2. After due investigation, charge-sheet was submitted against the accused 

persons, namely, Md. Akash Ali, Md Samiruddin, Md. Ismail Ali, Md. Ibrahim Ali, 

Md. Idrish Ali, Md. Izzat Ali under section 365/302/201/149 IPC and Abdul Motleb 

(In respect of whom case was abated on 25/05/2007) and Md. Hakim Ali @ 

Hakima (against whom case was filled on 7.7.2007) and Md. Nur Islam (against 

whom case was filed on 9.8.2009). 

 

3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the learned S.D.J.M, Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the CrPC, formal charge u/s 149/365/302/201 IPC was framed, read over 

and explained to the accused to which he pleaded not guilty and claimed to be 

tried. Hence, this trial. 

 

5. In support of the case, the prosecution examined sixteen witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused persons were 

examined u/s 313 of the Cr. P. C. 
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POINTS FOR DETERMINATION 

 

I. Whether the accused persons on 23.09.2001 being members of an 

unlawful assembly abducted Hussain Ali, in pursuance of the common object of 

the unlawful assembly, of which each of them were member?  

II. Whether the accused persons on 23.09.2001 being members of an 

unlawful assembly committed knowingly and intentionally the murder of Hussain 

Ali, in pursuance of the common object of the unlawful assembly, of which each 

of them were member? 

III. Whether the accused persons on 23.09.2001 being members of an 

unlawful assembly caused disappearance of evidence (dead body of Hussain Ali), 

in pursuance of the common object of the unlawful assembly, of which each of 

them were member?  

 

7. I have carefully examined the evidence on record and heard arguments 

of both sides. 

 

DECISION  AND REASONS THEREOF 

 

8. PW 1, Musst Noor Khatun stated that accused Ibrahim‟s daughter was 

married off about 7 years ago. PW 1 stated that at that time her husband was 

working in the house of the accused persons and the accused persons came and 

took her husband to the venue of the marriage at about 9 PM. PW 1 stated that 

she was sleeping in a carefree mood and she thought that her husband would 

return after the nuptial dinner, however since he did not return, next morning at 

about 5-6 AM, she went to the house of accused Moyna and enquired about her 

husband. PW 1 stated that when she enquired from the wife of Moyna she stated 

as such “ Your husband has come to the nuptial dinner, have we eaten him up?”  

PW 1 stated that then she enquired in the village and when she did not get any 

information about her husband, she informed her own people across the river 

and along with them searched for her husband. PW 1 stated that then she went 

to the house of the accused persons looking for her husband but the accused 
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persons had fled from their house. PW 1 stated that she lodged FIR in the police 

station by putting her thumb impression (RTI). PW 1 stated that after three 

months of the lodging of the FIR, police along with a Magistrate recovered a 

dead body from the middle of the field used for “tissi” cultivation. PW 1 stated 

that the police prepared inquest report where she put her thumb impression. PW 

1 stated that she recognised the dead body of her husband by his wearings, that 

was, red shirt, black vest, check lungi.  

 

9. In cross examination PW 1 stated that her husband‟s name was Hussain 

Ali @ Husia and several cases against her husband was pending in the Courts of 

Nagaon and Tezpur. PW 1 denied the suggestion that her husband was 

absconding and was not appearing in the courts. PW 1 stated that their house 

was situated in the char area. PW 1 stated that on the date her husband had 

gone to the wedding he had not gone with anyone else except with all the 

accused persons and that when her husband did not return for 3 days, she went 

and informed her people across the river. Where after, they crossed the Laltapu 

and enquired about her husband. PW 1 stated that she had not seen the 

occurrence but she suspected the accused persons as her husband had not 

returned after leaving with the accused persons. PW 1 denied not having stated 

before the police that when she had gone in search for her husband, the accused 

persons fled from their houses. PW 1 denied that the dead body recovered from 

the field having tissi cultivation was not that of her husband, that her husband 

had many enemies.   

 

10. PW 2, Dr. T.B Chetri, deposed that on 6.1.2002 at 8 AM, he conducted 

post mortem examination on the dead body of Hussain Ali @ Hushya and he 

found the following: 

 “Almost fully decomposed dead body of a male.  
Rigor mortis absent.  
A few hairs are seen on the scalp. Face is fully decomposed.  
Partially plutrified intercostals muscles and a few skeletal muscles are seen.  
Penis is partially decomposed.  
Length of skeleton is about 5‟ 6‟  
Viscera are decomposed. ” 
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PW 2 stated that the age of the deceased and cause of death could not be 

ascertained and therefore the skull, pelvic bones, humerus, radius and ulna (left), 

femur, tibia, fibula (left), were preserved for forensic examination. PW 2 opined 

that the cause of death could be ascertained only on the basis of forensic 

laboratory report of the preserved skeletal bones. PW 2 proved the post mortem 

report as Ext. 2. 

  

11. In cross-examination, PW 2 stated that face was fully decomposed and 

body was not in a position to be identified. PW 2 stated that there was no 

mention about the removal of wearing apparel at the time of conducting post 

mortem.  

 

12. PW 3, Md. Rahim Ali stated that the deceased Hussain Ali was his brother. 

PW 3 stated that when police enquired from the accused persons, namely 

Samuruddin, Akkash Ali, Izzat Ali, Idrish Ali and Motleb they confessed before 

police that they had killed Hussain Ali. PW 3 stated that then the accused 

persons showed the dead body of Hussain Ali to police at Laltapu. Later, PW 3 

stated that the dead body was showed by accused Idrish Ali and Akkas Ali. PW 3 

stated that thereafter public dug out the dead body and the same was taken to 

the police station. PW 3 stated that the police seized 2 hoes/spades from the 

place where the dead body was dug out and he put his thumb impression on the 

Seizure List. 

 

13. In  cross examination PW 3 stated that the dead body was recovered by 

the police after 3 months 11 days of the occurrence and the same was little de- 

composed.  The dead body was buried in a 5 feet deep ditch. Owner of tissi 

cultivation was Asu Ali. PW 3 stated that Asu Ali was alive on the date of his 

deposition. PW 3 stated that soon after the occurrence, they had gone to Laltapu 

in search of Hussain Ali but they could not trace him.  PW 3 denied that the 

accused Sammuruddin, Akkash Ali, Izzat Ali, Idrish Ali and Motleb did not confess 
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before the police as stated by him or that Akkash Ali and Idrish Ali had not show 

the dead body. PW 3 stated that he did not know the actual occurrence. 

 

14. PW 4, Md. Abdul Hussain Mazumdar, deposed that the deceased 

Hussain Ali @ Husia was his cousin (his uncle‟s son). PW 4 stated that he was 

informed by Hussain Ali‟s wife that on 23.9.2001 Akkash Ali, Ibrahim Ali, Izaat 

Ali, Ismail Shekih, Idrish Ali, SAmiruddin, Motleb Ali, Hakim Ali and Nur Islam - 

called away Hussain Ali from his house saying that they had certain work. PW 4 

stated that they searched for Hussain Ali but he was not to be found and the 

family members filed a case in the Court on 4.10.01 and the same was forwarded 

to the police station for investigation. PW 4 stated that the police arrested the 

accused persons and they confessed before the police that they had killed 

Hussain. PW 4 further stated that the IC Borghat OP, OC Tezpur PS, Magistrate 

Prakash Gharphalia along with the accused persons went to the place where the 

dead body was buried and upon the same being shown by accused persons. PW 

4 stated that accused Idrish and Akkash showed the place where the dead body 

was kept buried, to be the middle of the field where “tissi” cultivation was carried 

out. PW 4 stated that the same was dug by their relatives and dead body taken 

out in the presence of the Police and the Magistrate. PW 4 stated that the wife of 

Hussain Ali recognised the dead body of her husband by his lungi and vest and 

the accused too confirmed the same to be the dead body of Hussain Ali. PW 4 

stated that Magistrate prepared the Inquest Report where he put his signature as 

Ext 2. PW 4 stated that police brought a spade from nearby house and got the 

ditch dug up and the said spade was seized by the police vide Seizure List being 

Ext 3, where he put his signature. 

 

15. In cross examination PW 4, stated that Nur Khatun/PW 1 who was her 

sister-in-law informed him about the occurrence 1 day after the incident 

whereafter they went to Laltapu in search of the deceased. PW 4 stated that they 

had not lodged FIR in the police station but after 10/12 days they filed a case in 

the court. PW 4 stated that later they came to know that the accused persons 

have been arrested in connection with the instant case and they had given a 
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confessional statement at Tezpur Sadar PS. PW 4 stated that Rahim Ali was also 

there with the police and Magistrate. PW 4 further stated that he had gone to the 

field having tissi cultivation where police brought a spade from a nearby house 

and it was dug. PW 4 denied not having stated before the I/O that was opened 

being shown by the accused persons (Idrish and Akkash) that the dead body was 

recovered, that the wife of the deceased recognized the dead body by the lungi. 

PW 4 stated that dead body was not in a state to be identified by appearance.   

 

16. PW 5, Md. Ahmad Ali deposed that one day he had gone to Panchmile 

and heard from the police that a dead body had been found in village laltapu, 

across the river and he went there to see. PW 5 stated that many people had 

come there, he saw that a piece of bone had come out. (He said that police 

should be informed, accordingly police was informed by Abdul Rahim).  PW 5 

stated that police and magistrate came there at about 1/1.30 PM and dug the 

place by engaging people, and a decomposed packet like material was 

recovered, which he could not ascertain whether it was a human body. PW 5 

stated that then the Magistrate held inquest and he signed on the Inquest Report 

(Ext 2), the spade with which the digging was done was seized by Ext 3, where 

too, he put his signature.  

 

17. In the cross examination PW 5, stated that he was an elected member 

of Gaon Panchayat and he received information that a dead body had been 

found in the village. Police arrived after he informed them. PW 5 stated that the 

decomposed portion which was dug out was not in an identifiable condition. PW 

5 stated that Rahim Ali was present when the dead body was dug out and that 

when he had put his signature on Ext. 2 and Ext. 3, the same were blank. 

 

18. PW 6, Md. Nurul Islam stated that he was present at the time when the 

dead body of the deceased was dug out at Laltapu village from the land of Abdul 

Jalil. PW 6 stated that the dead body was dug out, on the same being shown by 

accused Akkash Ali. PW 6 stated that Abdul Jalil had arranged for a spade for 
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digging and that Ext 4 was Seizure List. PW 6 stated that one red shirt and a 

check lungi were the wearing on the deceased. 

 

19. In cross examination PW 6, stated that the dead body of his cousin 

Hussain Ali was recovered after 4 months since Hussain Ali went missing. PW 6 

further stated that he had not stated before the I/O that Akkash Ali showed the 

place where the dead body had been burred (Admitted).  

 

20. PW 7, Md Abdul Jalil deposed that he knew the accused persons by 

name and the deceased was not known to him. PW 7 stated that a long time 

back he had heard an uproar in connection with a person going missing and he 

had heard from the mouth of school going children that arms and legs of a 

person had come out from under the earth in field having tissi cultivation. PW 7 

stated that the tissi cultivation field belonged to Agar Ali. PW 7 stated that he too 

went there and the police and public dug out a ditch and a packet like material 

was taken out. PW 7 stated that the police had taken a spade from him and had 

taken his signature while taking and returning back the spade. PW 7 was 

declared hostile by the prosecution. PW 12 denied that he had stated before the 

police that  “on 5.1.2002 accused Maina and Idris, had shown the place where 

the dead body of Hussain Ali @ Hushiya was kept and accordingly the place of 

dug. One Magistrate too was present there. The dead body of Hussain Ali @ 

Hushya was recovered from the hole which was dug up“ 

 

21. In cross examine PW 7, stated that he had informed the police after 

hearing from children that a dead body had surfaced from under earth. PW 7 

stated that the member of the Anchalik Panchayat also called the police. PW 7 

stated that the entire locality of laltapu is flood affected area and people residing 

in the locality even have to be shifted to other places, some time dead body of 

human beings and animal comes along with the flood water in the Laltapu 

locality which is riverine/alluvial area of river Brahmaputra.  
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22. PW 8, Md. Noor Zamal Seikh, deposed that they were a resident of village 

Paschim laltapu before shifting to Alisinga Uriamguri and deceased Hussain Ali 

was his father. PW 8 stated that at about 5 PM, nine years ago, when he was a 

minor, his father was feeding the cattle , then the accused persons namely, 

Idrish, Morma, Samiruddin, Ibrahim, Izzat and another person came and met his 

father to go to a nuptial party. PW 8 stated that his father went with them on 

foot and ever thereafter his father did not return.  

23. In cross examination PW 8, stated that he was 8/9 years of age at the 

time of occurrence and he did not know where his father resided at Nagaon 

earlier. PW 8 further stated that he did not know where his father had gone after 

going out of the house. 

24. PW 9, Abdul Razzak stated that the deceased was his father‟s elder 

brother‟s son. PW 9 stated that after the occurrence, one accused person 

accompanied police to recover the dead body and he disclosed the names of the 

accused persons to be involved in the occurrence.  

25. In cross examination PW 9, stated that the dead body was recovered in a 

decomposed condition after many days of Hussain Ali having gone missing. PW 9 

stated that he gone identify the accused who were present at the time of 

recovery of the dead body and that he had no personal knowledge about the 

occurrence.  

26. PW 10, Rahima Khatoon stated that she knew the accused and also knew 

the deceased Hussain Ali. PW 10 stated that the occurrence was of 8-9 years 

ago, people of the village gathered when a cowherd raised hue and cry seeing 

clothes surfacing from under the earth in a field. PW 10 stated that police was 

called the following day and a decomposed packet was dug out and foul smell 

was coming out therefrom ; police took away the packet. 

27. In the cross examination PW 10 stated that the villagers saw the packet 

in the ditch on the first date and on the following day the police were called by 

the villagers. The packet was dug out after the arrival of the police and the same 
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was in a rotten condition. It could not be stated whose dead body it was. PW 10 

stated that accused persons were not present at the place of occurrence. 

28. PW 11, Prakash Kr Chetri stated that he knew the accused and also knew 

the deceased. PW 11 stated that at the relevant time he was serving in a venture 

school, one day there was an uproar in the village that a dead body had come 

out from under the earth. PW 11 stated after walking a long distance in the 

riverine /char area, he reached there, late. He saw a person carrying a packet 

wherefrom foul smell was spreading. PW 11 stated that police conducted inquest 

on the dead body and obtained his signature in Ext 2, inquest report.  

29. In the cross examination PW 11 stated that he had not seen the packet 

being opened as it was stinking. PW 11 stated that a decomposed body which 

was not in an identifiable state was carried in a packet. 

30. PW 12 Md. Kuddush Ali, stated that he knew the accused and the 

deceased Hussain Ali. PW 12 stated that he had heard from the children going to 

the mosque that foul smell had spread in the alluvial land on the bank of the 

river. He too went there and saw police had dug out a packet from where the 

foul smell was coming. PW 12 stated that having found the stinking smell 

unbearable he was returning home when police obtained his signature on the 

inquest report Ext 2.  PW 12 was declared hostile by the prosecution. PW 12 

denied that he had stated before the police that  “on 5.1.2002, Md Akash Ali @ 

Maina and Idris Ali went with the police and showed the place where dead body 

of Hussain Ali @ Hushiya, who had gone missing three months back and was 

buried after being killed was kept. In his presence the place was dug up in the 

presence of the police and magistrate and the dead body was recovered. Wife of 

the deceased and their family members identified the dead body. Maina and Idris 

too identified the dead body to be that of Hussain Ali @ Hushiya. They confessed 

that they had committed murder, before the public. Police conducted inquest in 

his presence and he signed on the Inquest report “ 

 

31. In cross examination PW 12 denied that the statement being attributed to 

him by the Addl. Public Prosecutor and stated that the previous date of the 
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recovery of the dead body there was a uproar in the riverrine area, police came 

on the following date on being informed by the villagers and the place was dug 

out, a decomposed packet was recovered and it could not be identified whose 

dead body it was. PW 12 stated that he signed on being asked by the police but 

did not know as to what he had signed. 

 

32. PW 13, Dr. Monalisa Choudhury, deposed that on 31.10.2003, while he 

was working as Scientific Assistant, Serology Division, Director of Forensic 

Science, he received one parcel from their Director. The said parcel was 

forwarded to their Director vide Memo No. 76/KCH/03/1422 dated 27.10.03 in 

connection with Tezpur PS Case No. 738/2001 and the parcel consisted of eleven 

exhibits which was found in a sealed wooden box cloth cover, sealed with the 

seal impression forwarded. PW 13 further stated that the articles were labelled as 

per copy forwarded in the substance and described herein below: 

 

Sl No Description of Articles Your No. My No. 

1 Two nos of bony fragments of skull 
with decomposed fleshy deposits. 

1 Bio-631 

2 Seven nos of cervical vertebrae with 
decomposed fleshy deposits 

1 Bio-632 

3 Three nos of thorasic vertebrae with 
decomposed fleshy deposits 

1 Bio-633 

4 Five nos of lumber vertebrae with 
decomposed fleshy deposits 

1 Bio-634 

5 One no. of incomplete clavicle with 
decomposed fleshy deposits 

1 Bio-635 

6 One no. of incomplete scapula with 
decomposed fleshy deposits 

1 Bio-636 

7 One no. of incomplete lumerus with 
decomposed fleshy deposits 

3 Bio-637 

8 One no. of complete sacrum with 
decomposed fleshy deposits 

3 Bio-638 

9 Two nos. of incomplete pelvic bones 
with decomposed fleshy deposits 

2 Bio-639 

10 Nine nos of incomplete ribs with 
decomposed fleshy deposits 

2 Bio-640 

11 One nos. of incomplete femur with 
decomposed fleshy deposits 

4 Bio-641 
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PW 13 stated that the results of examination were as follows : 
 

(1) Examination No. Bio 631 to Bio 641 (marked by me) could be 
identified as human in origin and derived from one adult male 
individual. 

(2) Chemical analysis gave negative result for common poison. As such 
cause of death could not be ascertained. 

 

 PW 13 proved as Exhibit 5 to be the Forwarding Letter and as Exhibit 6 

his Report. 

 

33. In cross examination, PW 13 stated that he had seen the Original of 

Memo No. 76/KCH/03/1422 dated 27.10.03 in the record in the Court. Ext A was 

the original Memo No. 76/KCH/03/1422 dated 27.10.03. PW 13 stated that in Ext 

A it was mentioned that box containing visceral substance were sent.  PW 13 

stated that that skeleton substance and visceral substance were both different. 

PW 13 denied that the Report submitted by him was not a correct and proper 

report. 

 

34. PW 14, Sri Ananta Das, deposed that on 10.12.2004, the then O/C of 

Tezpur PS endorsed the Tezpur PS Case No. 738 of 2001 to him for investigation. 

PW 14 stated that thereafter, since the collection of FSL report was pending, he 

collected the FSL Report in connection with the instant case. PW 14 stated that 

before him other police personnel had already completed other aspects of the 

investigation. PW 14 stated that thereafter on being satisfied, he submitted 

chargesheet (Ext 7), u/s 143/365/302/201 IPC. 

 

35. In cross-examination, PW 14 stated that statement of witnesses were 

recorded by his predecessors in office and before the case was endorsed to him 

for investigation.  PW 14 denied that the FSL report collected by him was not 

related to the instant case and that the materials sent to the FSL in context with 

the instant case was not examined and the same was not returned. PW 14 

denied that he had filed the charge-sheet, Ext 7 without there being any 

materials against the accused persons and without any legal basis. 
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36. PW 15, Sri Pabitra Kumar Kalita, deposed that on 4.10.2001 he was 

posted at Borghat Outpost as IC.  PW 15 stated that on that day one FIR was 

received in the Tezpur Sadar PS from Musstt Nur Khatoon wherein she had put 

her thumb impression and the same was registered as Tezpur PS Case No. 738/ 

2001 dated 4.10.2001 u/s 365/34 IPC vide GDE No. 159 dated 4.10.2001. PW 15 

stated that the then Inspector of Police, Lileswar Bharali registered the said case. 

PW 15 stated that he was endorsed with the investigation of the said case. PW 

15 deposed that before receipt of the said FIR(Ext 8), information that Hussain 

Ali @ Hushya had gone missing was received at Borghat OP which was recorded 

by me vide GDE No. 443 dated 26.9.2001. PW 15 stated that during 

investigation, he visited the place of occurrence, recorded the statement of 

witnesses, prepared the sketch map (Ext 9). PW 15 stated that when dead body 

of Hussain Ali @ Hushya was recovered, he again prepared a sketch map (PW 

10) of the place from where the dead body was recovered. PW 15 stated that 

informers were engaged for giving information about the case. PW 15 stated that 

during the course of investigation the accused were suspected to be behind the 

occurrence and the accused were arrested and the accused persons namely (i) 

Akash Ali @ Maina and Idris Ali led them to the dead body. PW 15 stated that on 

being shown by the said two accused, the dead body of Hussain Ali @ Hushya 

was recovered; when the said two accused persons led them to the dead body, 

the same was videographed by ASI Paresh Deka. PW 15 stated that the Inquest 

was conducted on the dead body by Executive Magistrate, namely, P R 

Gharphalia, Inquest Report being Ext. 2. PW 15 stated that the dead body was 

sent for post mortem vide dead body challan (Ext 11). PW 15 stated that he 

seized one hoe vide seizure list Ext 3. PW 15 stated that he also seized one other 

hoe vide Ext 4, Seizure List. PW 15 stated that he collected the post mortem 

report and the viscera of the dead body was preserved for FSL examination. PW 

15 confirmed the statements of Abdul Jalil PW 7 (Ext 12), Kuddus Ali PW 12 (Ext 

13).  
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37. In cross-examination, PW 15 stated that he had not seen the GDE No. 

443 dated 26.9.2001 in the Court record. PW 15 stated that Ext 9 was prepared 

after the FIR was lodged and registered and after the case was endorsed to him, 

Ext 10 was prepared at the time of recovery of dead body. PW 15 stated that 

according to Ext 2, Inquest Report dead body was identified on the basis of the 

clothes seen on the dead body, however the clothes on the dead body was not 

seized. PW 15 stated that apart from the hoe nothing else was seized. PW 15 

stated that contents of Ext 2 though written in his presence, he could not say the 

details mentioned therein. PW 15 denied that since the dead body was highly 

decomposed viscera of Hussain Ali @ Hushiya deceased was not sent to FSL. PW 

15 stated that he received information from the informers PW 15 stated that he 

had not seen any recovery Statement of Akash Ali and Idris in the case record. 

PW 15 stated that he arrested Nurzul Haque, Ramzan Ali and forwarded them to 

the Court. PW 15 stated that he had been shown the charge-sheet but he had 

not seen the name of the said three persons in the chargesheet. PW 15 stated 

that PW 1, Noor Khatun did not state before him that when she had gone to the 

house of the accused persons they had fled. PW 15 denied that Abdul Jalil‟s 

statement was not recorded by him. PW 15 stated that he could not say whether 

Abdul Rahim s/o Khamir Ali and Rahim Ali son of Umer Ali were one and the 

same person or not. PW 15 stated that he had not recorded the statement of 

Rahim Ali, aged 55 years, son of Late Umer Ali, resident of Village Bogoriati. PW 

15 denied that that witness Abdul Hussain Mazumdar did not state before him 

that after police arrested the accused, they confessed before the police that they 

killed Hussain Ali @ Hushiya. PW 15 denied that witness Abdul Hussain 

Mazumdar did not state before him that wife of the deceased did not identify the 

deceased on the basis of her ganji/wearings. PW 15 denied that the dead body 

recovered by them was not the dead body of Hussain Ali @ Hushiya. PW 15 

denied that accused Akash Ali @ Maina and Idris did not lead them to the site of 

recovery of the dead body. PW 15 stated that in Ext 10, his signature was no 

there, nor was it dated. PW 15 denied that Ext 9 does not contain his signature. 

PW 15 stated that the name of Paresh Deka had not been cited as a witness in 

the chargesheet which had been shown to him in the Court. PW 15 stated that 
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no videography was carried out by anybody and that was why no document in 

respect of the said videography had been placed on record nor any statement of 

witness with regard to the said videography was available on record. PW 15 

stated that no houses were nearby the place from where the dead body was 

recovered. It was a field of tissi cultivation and other cultivation. PW 15 denied 

that witnesses Ahmed Ali and others informed them about the dead body and 

there was no leading to recovery, that after receiving the information from 

Ahmed Ali and others they were went to the spot.  PW 15 denied that initially the 

lead to the dead body was because of the foul smell detected by the villagers, 

that there was no leading to discovery by Akash and Idris and the other accused 

persons were not implicated by the said two after such recovery. PW 15 denied 

that he had not investigated the case in accordance with the laid down 

procedure.   

 

38. PW 16, Sri Dharmeswar Borah, deposed that on 9.10.2001, he was the 

Bench Assistant in the Court of the Ld. Judicial Magistrate 1st Class, Sonitpur, 

Tezpur, namely Sri S. N. Sharma. PW 16 stated that on the said date statement 

of Kulsuma Khatoon was recorded by Sri S. N. Sharma, Ld JMFC u/s 164 in 

connection with Tezpur PS Case No. 738 of 2001. PW 16 stated that the said 

Kulsuma Khatoon put her RTI on the statement so recorded and he identified the 

said Kulsuma Khatoon and endorsed her thumb impression. Ext. 14 was the 

statement recorded by Ld Judicial Magistrate 1st Class, Sonitpur, Tezpur namely, 

Sri S. N. Sharma in his writing. PW 16 stated that on the said date statement of 

Md. Babul Hussain was also recorded by the Sri S. N. Sharma, Ld JMFC, u/s 164 

CrPC in connection with Tezpur PS Case No. 738 of 2001. PW 16 stated that the 

said Md. Babul Hussain put his RTI on the statement so recorded and he 

identified the said Md Babul hussain and endorsed his thumb impression. 

 

39. In the cross examination PW 16 stated that the statements was 

recorded in the chamber of the Ld JMFC and he was not present when the said 

statements were recorded, he only endorsed the thumb impression. 
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40. From the evidence so narrated it is to be assessed whether the 

prosecution has been able to establish that it was the accused persons who first 

abducted the husband of the informant and thereafter they committed his 

murder and caused disappearance of the dead body of Hussain Ali.   Though, in 

the FIR it was stated by the informant (PW 1) that her husband was abducted 

but nevertheless in her examination-in-chief she categorically stated that the 

accused persons came and took her husband for a nuptial dinner and thereafter 

he never returned. The element of the forcible taking away of Hussain Ali by the 

accused persons, is therefore ruled out. Since her husband did not return, PW 1 

informed others and searched for him in Laltapu village. PW 15 stated that on 

26.09.2001 a missing report in respect of Hussain Ali was entered as GDE No. 

443 at Borghat OP. The FIR was lodged on 4.10.2001 on suspicion that since 

Hussain Ali had last gone with the accused persons, it was the accused persons 

who were behind his disappearance.  

 

41. From the evidence of PW 5 and PW 10 it has come on record that a 

cowherd raised hue and cry seeing clothes surfacing from under the earth in a 

field when police was called on the following day and a decomposed packet was 

dug out. PW 10 has stated that the foul smell and signs of a body being below 

the earth was discovered on the day one and on the following day, police came 

to the spot.  PW 5 has stated that police arrived after he informed them and the 

decomposed body was disinterred by digging. The prosecution witnesses had 

admitted that the dead body was in an un-identifiable condition and that PW 1 

had identified the same to be the dead body of her husband by his wearings 

(lungi). 

 

42. On the contrary PW 3, PW 4 and PW 7 have deposed that it was Idrish 

and Akash Ali @ Akkash Ali who led the police and showed where the dead body 

was kept. Ld. Counsel for defence relying on the judgment of the Hon‟ble 

Supreme Court in Jaffer Husain Dastagir Vs. State of Maharashtra reported in AIR 

1970 (SC) 1934 stated that discovery cannot be made twice. Ld Counsel 

submitted that in view of the evidence of PW 5 and PW 10 who in no-uncertain 
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terms have stated that it was the villagers who found the smelly object below the 

earth in the midst of tissi cultivation and thereafter informed the police, the 

evidence of PW 3, PW 4 and PW 7 is nothing but an attempt of the prosecution 

to rope in the said two accused persons, without there being any adverse 

materials on record. Ld. Counsel for the defence further submitted that though 

PW 15 had stated that there the alleged “leading to discovery” was captured on a 

video, however PW 15 has denied any such video-graphy. Ld. Counsel further 

submits that admittedly no statement of the alleged leading discovery is available 

on record. Ld. Counsel further submits that admittedly the dead body was 

discovered after about 3 months of Hussain Ali, having gone missing and the 

same having been found in a totally unidentifiable condition, it cannot be said 

with certainty that the said dead body was that of Hussain Ali. In support of his 

intention the Ld Counsel has relied upon the judgment in Danti Ram Reang vs 

State of Tripura reported in CrlJ 2010 GHC 4499.  

  

43. This Court has perused both the said judgments. In Jaffer (Supra) it was 

held that fact once discovered cannot be re-discovered. Hence, in the instant 

case, it having come on record through PW 5 and PW 10 that on detection of 

some foul smelling matter on the previous day, the police arrived the next day 

and the field was dug up, it cannot be held that the accused Akash and Idrish 

“led” the police to discover the dead body. Again in Danti Ram (Supra) it was 

specifically held that since, in the said case, the dead body was recovered after 

three months in a decomposed condition, it could not be stated only on the 

identification of the wife through the wearing, as to whose dead body the same 

was. The Hon‟ble Court held that “a doubt therefore creeps into the mind as to 

the indentify of the dead body”. In the instant case too, as stated hereinbefore,  

the medical evidence as well as the evidence of the prosecution witnesses, is that 

the dead body was unidentifiable and decomposed. Hence, this Court has no 

hesitation to hold that the identity of the dead body to be that of Hussain Ali is 

not free from suspicion. 
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44. Evidence of PW 3 and PW 4 to effect that the accused persons 

confessed before the police being in-admissible, does not assist the cause of 

prosecution. Close scrutiny of the evidence on record shows that apart from the 

statement of PW 1 and PW 8 that Hussain Ali had on 23.9.2001 gone to attend a 

wedding along with the accused persons where after, he never returned and teh 

attempt of the prosecution to bring into play the theory of “last seen together”, 

there is nothing on record which connects the accused persons to the 

disappearance, alleged death and recovery of the dead of Hussain Ali.  The 

theory of last seen together too is not attracted, in as much as, there is nothing 

to show that none could have come in contact with Hussain Ali after he left to 

have a nuptial dinner with the accused persons.  

 

45. To sum up, in view of the glaring contradictions on record with regard to 

the discovery of the dead body in the field, it cannot be held that Idrish and 

Akash were the persons who actually led the police to the place where the dead 

body was found. Though it has been stated that the dead body was identified by 

PW 1 because of the „lungi‟ but the said vital piece of evidence has neither been 

seized for mentioned anywhere in the record. Even if it is held that the said dead 

body was of Hussain Ali, the chain of circumstances from the date of Hussain Ali 

having gone missing till the so called discovery of his dead body after 3 months, 

not being complete, the accused persons cannot be held guilty only on the basis 

of suspicion, however grave the same may be. 

 

46. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove the charges against the accused persons beyond reasonable 

doubt and, as such, the accused persons are acquitted of the charge u/s 

149/365/302/201 IPC and set at liberty forthwith. 

 

47. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr.P.C.  

 



Page 19 of 20 
 

48. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 

365 Cr.P.C. 

   

  The judgment is signed, sealed and pronounced in open court, in 

the presence of both sides, on this the 28th day of July, 2015. 

 

 

Additional Sessions Judge No. 2, 

Sonitpur, Tezpur. 
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